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VI NCENT BRAI THWAI TE, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant
Docket No. WEVA 91-2050-D
V. : MORG CD 91- 06

TRI - STAR M NI NG, INC.,
Respondent

DECI SI ON DENYI NG MOTI ON FOR RECONSI DERATI ON
AND AWARDI NG DAMAGES

Appear ances: Vincent Braithwaite, Piednont, W,
Pro Se;
Thomas G Eddy, Esq., Eddy & Osternman,
Pittsburgh, PA, for Respondent.

Bef ore: Judge Fauver

Thi s case was brought under 0O 105(c) of the Federal M ne
Safety and Health Act of 1977, 0O 801 et seq., alleging a
di scri m natory di scharge.

On August 24, 1992, a decision on liability was entered,
finding that Respondent discharged Conpl ai nant on April 2, 1991, in
violation of the Act, and that on the date of hearing, April 29,
1992, Respondent nade a bona fide offer to reinstate Conpl ai nant
pendi ng a decision on liability and Conpl ai nant refused the offer
The decision therefore linmted the period for back pay to April 2,
1991, through April 29, 1992.

Fol | owi ng extensive conference calls and exchanges of
docunents on damages, a hearing on damages was hel d on Septenber
29, 1992. At the hearing, Respondent noved to reconsider the
decision on liability based on the decision of the Maryl and
Department of Econonic and Enpl oynment Devel oprment Office of
Unenpl oynment | nsurance, dated April 12, 1991. The state agency
deni ed Conpl ai nant's cl ai mfor unenpl oynment compensation on the
ground that he had refused to performwork and his "action was a
del i berate and wil ful disregard of standards of behavior, which
hi s/ her enployer had a right to expect." | have reviewed the
docunents and argunents submitted on the notion, and find that the
state agency's decision does not warrant reconsideration of ny
liability decision. The state decision is not binding on this
Commi ssion, and did not involve federal issues raised by the Mne
Safety Act.
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At the hearing on damages, based on the hearing evidence and
preheari ng exchanges of docunents and representations of facts in
the conference calls, a provisional order was entered assessing
damages as foll ows:

Damages for repossessed truck. $2, 150. 00 (Footnote
1)

Medi cal expenses that woul d $7, 854. 00
have been paid by Pennsylvani a

Bl ue Shield had Conpl ai nant

not been di scharged.

Back pay after deduction $19, 798. 00
for earnings from ot her
enpl oyment .
Litigati on expenses and $198. 13
expenses seeking other
enpl oynent .

$30, 001. 12

After the hearing, Respondent submitted a letter from
Pennsyl vani a Blue Shield stating that it would not have paid a
certain part of the prenatal charges paid by Conplainant. Based on
that letter, and wi thout opposing docunments from Conpl ai nant, |
find that $2,300.00 should be deducted fromthe bill fromDrs
Moul d and Kho for $4,100.00 in considering Conplainant's nedica
danmages. This deduction results in an allowance of $1,440.00 for
their bill (80% x $1, 800.00), instead of the allowance in the
provi sional order of $3,280 (80% x $4,100.00). (Footnote 2) This
change reduces nedi cal danmages to $6, 614.99 ($7,854.99 m nus
$1, 840. 00) .

Based on the evidence, no other adjustnents in the provisional
order are warranted. Accordingly, damages will be awarded in the
amount of $28,161.12 ($30,001.12 m nus $1, 840.00), plus interest.

ORDER
VWHEREFORE | T |'S ORDERED t hat :

1. The notion for reconsideration of the decision on
1 This figure is reached by adding (A) the fair market value of the
truck (time of repossession) and (B) the lender's charge for
repossessi on, then subtracting (C) the |lender allowance for the
repossession sale of the truck. The figures are included in the
transcri pt of the hearing on damages.
21 find that Blue Shield would have pai d 80% of the covered part
of the doctors' bill and 100% of the hospital bill submitted by
Conpl ai nant .
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liability is DEN ED

2. Wthin 30 days of the date of this decision, Respondent
shal | pay damages of $28,161.12 to Conpl ai nant plus accrued
interest fromApril 2, 1991, until the date of paynent. Interest
wi Il be conputed according to the Comr ssion's decision in Loca
Uni on 2274, UMM v. Cinchfield Coal Co., 10 FMSHRC 1483 (1988),
aff'd sub nom dinchfield Coal Co. v. FMSHRC 895 F.2d 773 (D.C.
Cir., 1990), and calculated in accordance with the forrmula in
Secretary/ Bailey v. Arkansas Carbona, 5 FMSHRC 2042 (1984).

3. Thi s decision and the decision on liability constitute
the judge's final disposition of this proceeding.

W I liam Fauver
Adm ni strative Law Judge

Di stri bution:

M. Vincent Braithwaite, 53 West Harrison Street, Piednont, West
Virginia 26750 (Certified Mail)

Thomas G Eddy, Esq., Eddy and Osterman, 820 Grant Buil ding
Pittsburgh, PA 15219 (Certified Mil)
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